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QUESTIONS PRESENTED 


L Could the District Court have granted an injunction 
that, either directly or indirectly, would have stayed 
the proceedings pending in the Supreme Court of the 
State of New York, County of New York, without vio- 
lating the Act of June 25, 1948, c. 646, 62 Stat. 968, 
US.C.A. Title 28, § 2283 (the anti-injunction statute) ? 


. If question number one is answered in the affirmative, 
did the District Court abuse its discretion in denying 
appellants’ motion for a preliminary injunction seek- 
ing to prevent appellees from settling the New York 


suit, which had been filed earlier, involved the same 
transactions, and which was in the process of settle- 
ment under the supervision of the New York court? 


TI. As final judgment has been entered in the New York 
suit, should this Court vacate the injunctive provisions 
of its order of June 16, 1959, and remand: the case to 
the District Court in order that it may, after proper 
presentation, determine the effect of the New York 
judgment on the District of Columbia case? 


Questions Presented 
Counter-Statement of the Case 
Statute Involved 

Summary of Argument 
Argument 


I. The Court Was Prohibited by Statute From 
Granting the Requested Injunction 


II. The District Court Did Not Abuse Its Discretion 
in Denying Appellants’ Motion for a Prelim- 
inary Injunction 


TII. The Case Should Be Remanded to the District 


Conclusion 
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District of Columbia 
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COUNTER-STATEMENT OF THE CASE 


Appellees have heretofore set forth in detail the facts of 
this case in their application for leave to appeal in Mul- 
laney, et al. v. Reiter, et al., No. 15,045, filed in this Court 
on March 27, 1959, and in their opposition to appellants’ 
motion for an injunction pending appeal, filed herein on 
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May 29, 1959. Appellees, being of the opinion that most 
of the inaccuracies in the statement of facts contained in 
appellants’ brief are not material to this appeal, a detailed 
counterstatement of the facts would not aid the Court. 


Appellees do, however, wish to point out again that when 
Judge McLaughlin denied appellees’ motion for a stay he 
predicated his action on the erroneous belief that this Court, 
by its order of February 26, 1959, had adjudicated that the 
New York settlement did not include one of the transactions 
complained of in this case, (J-A. 133).2 This Court, by its 
order of April 9, 1959, quickly made it clear that it had not 
adjudicated the scope of the stipulation of settlement which 
had been entered into in the New York case. When the 
matter thereafter came on for hearing before Judge 
Holtzoff, a significant event had taken place, namely, the 
hearings before the New York Referee had been closed for 
more than a month and his report was anticipated in the 
very near future, thereby bringing the New York litigation 
closer to final determination. 


On page 8 of their brief, appellants complain that the 
notice sent to all the stockholders concerning the New York 
settlement did not make specific mention that the settlement 
also provided for the release of the cause of action asserted 
in the District of Columbia. The criticism is captious 
because, quite apart from the fact that the same transac- 
tions were involved in both jurisdictions, appellants’ coun- 
sel, who claims to represent all stockholders similarly sit- 
uated, had been in possession of full knowledge of the terms 
of the settlement agreement for several months, (J.-A. 
107, 145). 


1 By its order, this Court had suggested that the District Court “proceed 
to a reconsideration of the matter upon the papers presented to this Court 
and such additional materials as the parties may choose to lay before it, 
including developments subsequent to said order of December 5, 1958.’’ 
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STATUTE INVOLVED 


Act of June 25, 1948, c. 646, 62 Stat. 968, U.S.C.A. 
Title 28, § 2283 


“A court of the United States may not grant an injunc- 
tion to stay proceedings in a State court except as expressly 
authorized by Act of Congress, or where necessary in aid of 
its jurisdiction, or to protect or effectuate its judgments.’’ 


SUMMARY OF ARGUMENT 
I 


The District Court lacked the power to grant the injunc- 
tion sought by appellants. Title 28, U.S.C.A. $2283, com- 
monly referred to as the anti-injunction statute, prohibits 
a court of the United States from granting an injunction 
to stay proceedings in a state court, except as expressly 
authorized by an act of Congress, or where necessary in 
aid of its jurisdiction or to protect or effectuate its judg- 
ments. A study of the cases and the predecessors of the 
current statute demonstrates that this case does not fall 
within any of the statutory exemptions. Therefore, an in- 
junction such as is sought here would be in violation of 
Section 2283. 


I 


Even if the trial court had possessed the power to grant 
an injunction, there was no abuse of discretion in declining 
to do so in this case. The New York derivative stock- 
holders’ suit involved the same transactions as are here 
complained of. The settlement negotiations initiated in 
that case had resulted in a stipulation of settlement long 
prior to the motion for an injunction, the denial of which 
has resulted in this appeal, and the matter had been re- 
ferred to a Referee for the purpose of determining the 
fairness, reasonableness and adequacy of said settlement. 
Appellants’ counsel conferred with counsel in the New York 
case regarding the settlement, was kept fully advised of 
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every step of the negotiations and was urged to participate 
therein. At the time of the argument of said motion, the 
Referee had concluded his hearings and his report was 
expected in the near future. Had the court granted said 
motion, it would, in effect, have attempted to restrain pro- 
ceedings in a case then actively in progress in the New 
York court. The denial of said motion was therefore a 
proper exercise of discretion and a recognition that, irre- 
spective of the statutory prohibition of Section 2283, as a 
matter of comity and sound judicial administration, a court 
should not attempt to interfere with the prosecution of an 
earlier case filed in another jurisdiction and involving the 
same transactions. 


paul 


It is the trial court which should pass upon the effect to 
be given the New York judgment in the District of Colum- 
bia litigation. This appeal is from an order of the District 
Court denying appellants’ motion for a preliminary injunc- 
tion which sought to prevent the appellees from engaging 
in any proceedings which were intended to release or prej- 
udice any rights or causes of action which appellants were 
seeking to assert derivately in this case. The appellants 
by this motion sought to prevent the consummation of the 
New York settlement, which was then under consideration 
in that court. The New York court has entered a final 
judgment ratifying and approving the settlement. There- 
fore, the question as to whether an injunction should have 
been issued to prevent that settlement is moot. The gist 
of appellants’ contentions is that the New York judgment 
was secured through fraud and collusion and is there- 
fore not entitled to full faith and credit. An appellate 
court cannot determine the legal effect of the New York 
judgment on this case upon the unsupported and unsup- 
portable charges of appellants’ attorney. The accuracy 
of such charges would first have to be established in a trial 
court. The case should therefore be remanded to the 
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trial court, in order that, after proper presentation, it may 
determine the legal effect of the New York judgment on 
this case. 
ARGUMENT 
T 


The Court Was Prohibited by Statute From Granting 
the Requested Injunction 

The granting of appellants’ motion was prohibited by 
the anti-injunction statute, U.S.C.A. Title 28, § 2283. 
Amalgamated Clothing Workers v. Richman Bros., 348 U.S. 
511 (1955) ; Toucey v. New York Life Ins. Co., 314 US. 118 
(1941) ; Natl. Labor Relations Board v. Swift & Co., 233 F. 
2d 226 (8th Cir. 1956); Nongard v. Burlington County 
Bridge Com’n., 229 F. 2d 622 (3d Cir. 1956). The language 
of § 2283 is clear and unambiguous and prohibits a court 
of the United States from granting an injunction to stay 
proceedings in a state court except as expressly authorized 
by act of Congress, or as necessary in aid of its jurisdic- 
tion or to protect or effectuate its judgments. None of the 
exceptions applied to the motion before the District Court. 


The Supreme Court had occasion in the case of Toucey v. 
N.Y. Life Ins. Co., supra, to consider § 265, which was the 
immediate predecessor of § 2283. It reversed the granting 
of an injunction staying proceedings in a state court. The 
court reviews the history of § 265 and points out that the 
language of its predecessor statute, the Act of 1793, is 
unqualified in prohibiting the granting of injunctions by 
United States courts to stay proceedings in a state court. 
The court further points out that in the course of 150 
years Congress has made few withdrawals from this sweep- 
ing prohibition. It then discusses the cases in which the 
provisions of § 265 are made inapplicable by statute. Next, 
jt deals with the various classes of cases in which courts 
had held the prohibition of § 265 not to be applicable. In 
discussing the group of cases into which Wells Fargo & Co. 
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v. Taylor, 254 U.S. 175 (1920) and similar cases cited by 
appellants fall, the court said: ‘The foundation of these 
cases is therefore very doubtfal.”’ 


The court concludes that, apart from Congressional au- 
thorization, only one exception has been embodied in § 265 
by judicial construction, that is, the res eases? In dis- 
cussing this point, the court said, at pp. 132, 140, 141: 


Regardless of the various influences which shaped the 
enactment of §5 of the Act of March 2, 1793, the pur- 
pose and direction underlying the provision are mani- 
fest from its terms: proceedings in the state courts 
should be free from interference by federal injunction. 
The provision expresses on its face the duty of ‘‘hands 
off’? by the federal courts in the use of the injunction 
to stay litigation in a state court. 


° * . ° 


... Only a few recent and episodic utterances fur- 
nish a tenuous basis for the exception we are now asked 
explicitly to sanction. Whatever justification there may 
be for turning past error into law when reasonable ex- 
pectations would thereby be defeated, no such justifica- 
tion can be urged on behalf of a procedural doctrine 
in the distribution of judicial power between federal 
and state courts. ... 


Section 265 is not an isolated instance of withholding 
from the federal court equity powers possessed by 
Anglo-American courts. As part of the delicate ad- 
justments required by our federalism, Congress has 
rigorously controlled the ‘¢inferior courts’? in their 
relation to the courts of the states. . .. 


When in 1948 § 265 was revised and became § 2283, it 
quickly became the basis for contradictory inferences con- 
cerning the propriety of implied exceptions to its opera- 
tions. At one extreme, it was argued that Wells Fargo & 


2 After §265 was revised and became § 2283, the only exceptions recog- 
nized were those expressly set forth in the statute. Amalgamated Clothing 
Workers v. Richman Bros., 348 U.S. 511 (1955). 
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Co. v. Taylor, supra, and similar cases should be followed 
under the revised section despite all that was said in the 
Toucey case, supra. The error of such contention was 
settled by the Supreme Court in the case of Amalgamated 
Clothing Workers v. Richman Bros., supra. In rejecting 
the power of a Federal district court to enjoin an action 
arising out of a labor dispute pending in a state court, the 
Supreme Court said, at 514, 515-16, 518: 


We need not re-examine the series of decisions, prior 
to the enactment of Title 28 of the United States Code 
in 1948, which appeared to recognize implied excep- 
tions to the historic prohibition against federal inter- 
ference with state judicial proceedings. See Toucey 
v. New York Life Ins. Co., 314 U.S. 118. By that enact- 
ment, Congress made clear beyond cavil that the pro- 
hibition is not to be whittled away by judicial im- 
provisation. 


... This is not a statute conveying a broad general 
policy for appropriate ad hoc Sapleencn: Legisla- 


tive policy is here expressed in a clear-cut prohibition 
qualified only by specifically defined exceptions. 
* * * & 

... The prohibition of § 2283 is but continuing evi- 
dence of confidence in the state courts, reinforced by a 
desire to avoid direct conflicts between state and fed- 
eral courts. 


It is immaterial that appellants here sought an injunction 
against the parties rather than against the state court 
itself. The prohibition of § 2283 is not avoided by framing 
an injunction as a restraint on a party litigant rather than 
directly against the state court itself. Oklahoma Packing 
Co. v. Gas Co., 309 U.S. 4, 9 (1939). 


The present case does not fall within any of the statutory 
exemptions to § 2283. Obviously, the injunction sought by 
appellants was not in aid of the District Court’s jurisdic- 
tion because no question has been raised as to the court’s 
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jurisdiction. In refusing to grant the injunction, the Dis- 
trict Court was merely applying the correct interpretation 
of § 2283. This was likewise the course taken in the case 
of Nongard v. Burlington County Bridge Com’n., supra, 
wherein an effort was made to secure a Federal court in- 
junction against the enforcement of a state court judgment. 
In affirming denial of the injunction, the Third Circuit 
said, at 625: 


Thus, absent any special legislative authorization, a 
court of the United States must refrain from enjoining 
state judicial proceedings unless the situation comes 
within some defined concept of ‘‘aid [to] its jurisdic- 
tion” or “‘protect[ing] or effectuat[ing] its judg- 
ments.’? In our view it is not even arguable that either 
of these concepts is involved here. The plaintiffs are 
merely complaining that a New Jersey equity court 
which had them before it adjudicated a controversy 
controlled by state rather than federal law* in a way 
that was arbitrary and grossly unfair to them. In no 
meaningful sense can it be said that a federal court 
acts ‘‘in aid of its jurisdiction’’* if it undertakes to 
enjoin what the state court has thus ordered. We con- 
clude, therefore, that Section 2283 prohibits federal 
injunctive intervention here. . . - 


Since no judgment had been entered in the District Court, 
the injunction sought by appellants could not have been 
predicated upon that statutory exception. Therefore, the 
injunction sought by appellants would have been in viola- 
tion of the prohibition of Section 2283. 
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The District Court Did Not Abuse Its Discretion in Denying 
Appellants’ Motion for 2 Preliminary Injunction 


Even if the injunction sought by appellants had not been 
prohibited by Section 9983, nevertheless the court’s refusal 
to grant it was a sound exercise of judicial discretion. The 


3 Footnotes omitted. 
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New York suit was filed prior to the one here. Both suits 
complain of the same transactions and contain the same 
basic charges and issues. Briefly stated, the gravamen of 
both suits is the claim that Universal Marion Corporation, 
its officers and directors, were dominated and controlled 
by the Wolfson interests and thereby the corporation was 
caused to acquire the Savin stock and the assets of South- 
ern Pipe and Supply Company. Allegedly, these transac- 
tions were to the financial advantage of the Wolfsons and 
to the financial detriment of the corporation and its public 
stockholders. The New York suit charges that these trans- 
actions were the result of a conspiracy, whereas the charge 
in this case is that they resulted from a ‘‘concert of action,”’ 
which is merely a more verbose way of stating that they 
were the result of a conspiracy. Cosgrove v. United States, 
224 F. 2d 146, 152 (9th Cir. 1954). 


At the time of the court’s consideration of appellants’ 
motion for a preliminary injunction, the following situation 
existed. The New York court had referred the settlement 
agreement to a Referee to conduct hearings as to its fair- 
ness, reasonableness and adequacy and to report to the 
court his recommendations as to whether the proposed 
settlement should be approved and confirmed. The hear- 
ings before the Referee had been concluded for more than 
a month and his report was expected in the very near 
future. At the hearings before the Referee, much docu- 
mentary evidence had been received and oral testimony 
taken. Therefore, it could reasonably be expected that a 
determination of the matter by the New York court would 
soon be forthcoming. 


Appellants, on page 12 of their brief, take the position 
that the settlement in New York was one of a series of 
agreements, stating: 


A resume of the events in the New York action and 
their belated disclosure in the successive affidavits filed 
by the defendants in this case, shows that the stipula- 
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tion of settlement of February 13, 1959 was only the 
last of a series of agreements with the New York plain- 
tiffs which the defendants have used in an effort to 
defeat a trial of their liability in the court below. 


As appellants’ counsel has been kept fully advised of 
every step in the proceedings in the New York action, the 
assertion that there has been a “‘belated disclosure”’ is 
baseless. Appellees emphatically deny that there were any 
improper dealings or agreements with the New York plain- 
tiffs. Despite appellants’ allegations to the contrary, the 
record clearly shows that the appearances of Messrs. 
Wolfson, Mullaney and Gerbert, and the waiver of the bond 
requirements of the New York law were brought about by 
court order and not by consent of the parties, (J.A. 83, 179). 


On this record, the trial court, in the exercise of sound 
judicial discretion, was quite warranted in denying appel- 
lants’ motion for injunction. 


I 
The Case Should be Remanded to the District Court 


This Court should vacate the injunctive provisions of its 
order of June 16, 1959, and remand the case to the District 
Court. We respectfully submit that the injunction issued 
by this Court was improvidently issued in view of the 
prohibitions contained in Section 2283 (Part I, supra). In 
any event, the case should now be remanded to the District 
Court. A final judgment has been entered in the New York 
case ratifying and approving the settlement agreement. 
The judgment of the New York court was honestly, prop- 
erly and lawfully rendered and is therefore entitled to full 
faith and credit by the courts of the District of Columbia. 
Its effect will, when presented in the orderly course of 
procedure, be determined by the trial court. 


Appellants recklessly assert that the judgment was ob- 
tained through collusion and fraud. A determination of 
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this issue can only be made after a full presentation of the 
matter upon competent and relevant testimony. It can- 
not be based on wild and unsupported charges of fraud 
and collusion made by appellants’ counsel in the heat of 
advocacy. Appellants seem to agree with the contention 
that the effect of the New York judgment must be decided 
by the District Court, for in their brief, at page 37, in 
referring to this Court’s order of February 26, 1959, they 
say: 
Under that order, it was incumbent upon the District 
Court here, and not the state court in New York, to 
decide what effect, if any, the New York settlement 
should have on this action. Under that order, the 
District Court itself should have determined whether 
the New York settlement was, as the defendants con- 
tended, a satisfaction of the claims asserted by the 
plaintiffs in their complaint below, or, as the plaintiffs 
contended, a continuation of the wrongdoing alleged 
by that complaint. 


The Supreme Court pointed the way to the correct pro- 
cedure in Kline v. Burke Construction Co., 260 U.S. 226 
(1922). There, the construction company filed a suit for 
breach of contract against Kline in a Federal district court. 
Thereafter, Kline filed an action in the state court against 
the construction company based upon the same contract. 
Plaintiff sought in the Federal district court to have 
the defendant enjoined from proceeding with its action 
in the state court. The Supreme Court held that § 265 
of the Judicial Code, which we have discussed in Point I of 
this brief, prevented the issuance of an injunction saying 
at 230: 


Whenever a judgment is rendered in one of the 
courts and pleaded in the other, the effect of the judg- 
ment is to be determined by the application of the prin- 
ciples of res adjudicata by the court in which the action 
is still pending in the orderly exercise of its jurisdic- 
tion, as it would determine any other question of fact or 
law arising in the progress of the case. 
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Appellants’ reliance upon Breswick & Co. v. Briggs, 
135 F. Supp. 397 (S.D.N-Y. 1955), is misplaced. That it is 
unsound as a matter of law is clear from Amalgamated 
Clothing Workers v. Richman Bros., supra, and the other 
eases cited in Point I, supra. However, it is also clearly 
distinguishable on the facts. In contrast to the case at bar, 
the attorneys for the plaintiffs in Breswick were deliber- 
ately excluded from the settlement negotiations and the 
Federal court therefore said, at 404: 


... they [the defendants] are not in equity entitled 
to utilize a judgment based upon a settlement nego- 
tiated behind the backs of the active plaintiffs here. 
This is the equivalent of staying the execution of a 
judgment in the hands of a plaintiff without invalidat- 
ing the judgment. See Western Union Telegraph Co. 
vy. Tompa, 2 Cir., 51 F. 2d 1032, 1034. Undoubtedly the 
realistic value of the judgment to the defendants will 
be greatly reduced but this is a risk they must have 
knowingly taken when they left the plaintiffs out of 
the settlement negotiations. 


In the instant case, on the other hand, not only were ap- 
pellants’ counsel not excluded from the settlement negotia- 
tions, but they conferred with New York counsel, were kept 
advised of every step taken in the New York suit and were 
urged to participate in the settlement negotiations. 
Accordingly, this case should now be remanded to the 
District Court, in order that it may, upon a proper presen- 
tation, determine the effect of the New York judgment. 
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CONCLUSION 


For the reasons above set forth, the action of the lower 
court in refusing to grant appellants’ motion for a prelim- 
inary injunction should be affirmed, the injunctive provi- 
sions of this court’s order of June 16 should be vacated 
and the case should be remanded to the District Court in 
order that it may determine, upon appropriate presenta- 
tion, the effect of the New York judgment on this case. 


Respectfully submitted, 


Epmunp L. Jongs, 
Frank F’. Roperson, 
Attorneys for Appellees, 
Mullaney, Gerbert, Giddings, 
Rittmaster and Segal, 
810 Colorado Building, 
Washington 5, D.C, 
Hocan & Hartson, 
Of Counsel. 


